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CHANCES AND PROBLEMS OF
INTERNATIONAL AGREEMENTS ON
ENVIRONMENTAL POLLUTION
DR. KLAUS BOISSEREtEt
International regulations on environmental protection are often
deemed necessary. In government programs there prevails a conviction that the future task of fighting environmental pollution is
going to lead to international agreements. This concept is supported
by the increasing activity of international organizations in the field
of environmental protection.'
This seeming "communis opinio" does not render superfluous a
reflection on the real chances of "concerted actions" on an international level. The following argument regarding the chances and
problems of international agreements on the sector of environmental
protection is primarily based on the situation as it represents itself
from the European point of view. Large parts of Europe belong to
the areas with pronounced environmental protection problems. This
is why an intensive and international discussion on questions concerning environmental conditions has come up between the
European states both inside and outside the Common Market.
One of the obvious and most frequently discussed environmental
problems is the pollution of the air. International agreements in this
field are difficult since there is-in comparison to water pollution-no
"canalization" of emissions. Discussion of international activities in
respect to air pollution control may thus be representative of the
general problems involved. This article concentrates mainly on this
sector and on multilateral activities since they may be particularly
symptomatic of the efforts made towards an international activity in
other parts of the world.
There are numerous reasons which may lead to international cooperation in the field of environmental protection. The fact that
environmental dangers are cropping up simultaneously in all states is
no sufficient reason for an internationalization of the problems.
tMinisterium fUr Arbeit, Gesundheit und Soziales, Dusseldorf (Federal Republic of
Germany) Dr. Jur.; Member, Committee of Experts on Air Pollution of the Council of
Europe; Member, ICEL; Member, Institut International des Sciences Administretif.
1. The Council of Europe is an organization of 19 European countries under international law which was founded in 1947 upon the initiative of Winston Churchill with the
aim of better cooperation on the political and humanitarian sector between all nations of
Europe; the states of Eastern Europe do not belong to the Council of Europe; the Council
of Europe has its head office in Strasbourg; its bodies are the committee of ministers, the
consulting meeting, European committees and bodies of experts as well as the SecretaryGeneral.
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In addition there are the following reasons for international agreements on environmental protection:
1) As far as questions regarding air or water pollution control are
concerned, it is pointed out that air and water pollution do not stop
at national frontiers. Protective measures which are limited to state
boundaries may fail to be effective if similar measures are not taken
in the neighboring country. This is true not only of pollution problems in the immediate frontier area, but also of the transportation of
dangerous substances in the air and in the water over large distances
to more remotely situated countries or in the open sea, including the
danger of regional or global changes of climate associated with it.
The general limitation of emissions tainting the atmosphere to avoid
global or regional damages caused by biozide or radioactive substances should also be mentioned as a basis for international action.
2) Another reason for "harmonizing" environmental protection is
the fact that nearly all methods in reducing environmental pollution
constitute an economic burden for owners or operators of installations, vehicles or equipment causing emissions. Different requirements, particularly within economic areas competing with one
another, may result in distortions of competition.
3) A slightly deviating special problem arises for the European
Common Market whereby trade obstructions may be the consequence of differing environmental protection requirements.
4) Finally, it is emphasized that the recognition and assessment of
environmental problems and measures for control and abatement call
for substantial research and development work today and in the
future. This could be done more quickly and at less expense if, owing
to international agreements, knowledge and experiences could be
exchanged among the states.
The present stage of international considerations regarding environmental protection shows that regulations dealing with common
problems (frontier problems) or regional or global dangers have a
certain chance of being included in bilateral international agreements. An example of this is the international non-proliferation
agreement. The European Common Market is also interested in
avoiding trade obstacles, thus avoiding disadvantageous effects of
environmental protection. Some efforts have been made towards the
international exchange of experiences and the pooling of research
results. Certain international organizations are particularly active in
this field.
In defining common maximum values (limits) and other environmental protection activities for the prevention of distortions of competition, agreement appears to be a long way off. Opinions on the
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necessity and possibility of a "concerted" action are not undisputed.
As an example of a "dissenting vote," the following may be quoted
from the annual report 1969 of the British Alkali-Inspectorate (the
British Air Pollution Control Authority):
... In theory, it is common sense to have agreed international
standards of emission, air quality, criteria, and enforcement but in
practice there are many obstacles ahead and many differences in
viewpoint which are going to be difficult to resolve...

Although it would be wishful thinking to believe that unanimity on
action and standard is close at hand, whatever can be agreed,
flexibility must be left for each nation to assess its own special

problems and to tackle them in the manner best suited to its own
particular conditions of population, economy, topography,

meteology, national character, law making and system of government ...

Despite this view and with the development towards a uniform
European Economic Area, the need for harmonizing the requirements in restraint of competition has become urgent for the EECStates within the frame of the Common Market but definitely not
only for them alone. This particularly applies to the German
economy which, owing to the concentration of its industry and its
population density, appears to be particularly stressed by the requirements of air pollution control.
Although Article 100 et seq. of the EEC-Agreement offer formal
possibilities for the unification of legislation, these powers, even if
environment protection is considered to be part of the health and
social policy, are passively based on the fact that competition and
trade are restrailed within the Common Market.' The problem is
that the EEC-Instrument is (at least at the present stage of development in the six member states of the EEC) suitable for equalizing the
existing regulations which are of a trade restraining nature. But with
regard to competition, it is principally irrelevant in which way this is
done. Seen from the viewpoint of the environmental and health
policy of the individual states, it is possible only to "freeze" existing
national regulations and impose them equally on other partners of
the community of states. Even a reduction of environmental requirements is often accepted through an international compromise. An
example of this is the European settlement regarding the consolidation of national provisions on the purification of exhaust gases of
motor vehicles.
Thus there exists no European environmental policy within the
2. The provisions related to social policy in the EEC-Agreement, Article 117, do not
refer to questions of environmental hygiene and reduction of emission.
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EEC which is more than just a harmonization for the prevention of
trade restraints. Recently, however, a program for comprehensive
environmental activities within the "Community of the Six" was
promulgated by the Commission of the European Communities.
Such harmonized progressive standardization on a European level,
however, requires a special mandate regarding environment and
health policy which is neither included in the EEC-Agreement nor in
the Contract on the European Community for Coal and Steel. In
addition the Treaties of Rome do not constitute a basis for the
solution of special frontier questions, particularly with regard to
equal procedural treatment of the population on either side of
national frontiers and with regard to administrative cooperation in
view of the assessment of projects and installations near frontiers
where emissions can be expected.
It was, therefore, obvious for these reasons that other international organizations, although of a weaker organizational and legal
structure but with more comprehensive functions than the
European Communities, took charge of the problems of air pollution
control on a supra-national level.
The coordination of research projects and the control of special
technical developments for the supervision and reduction of air
pollution is mainly part of the working program of the OECD,3 the
WHO, 4 the WMO,' and also of the civilian sector of NATO (committee on questions concerning the challenge by modern society) and
the ECE.6 The official exchange of opinions and experiences between the experts is undertaken by associations of non-governmental
organizations. The Council of Europe in Strasbourg has developed a
program which is to serve the purpose of comparison and unification
of legal provisions, technical standards as well as the practical and
organizational operations.
The activity of the Council of Europe in the field of air pollution
control has meanwhile reached an effective stage and has shown
results.7 The committee of ministers of the Council of Europe has
included' the supra-national problems of air pollution control into
its international working program.
3. European Organization for Economical Cooperation and Development.
4. World Health Organization of the United Nations.
5. Meteorological Organization of the United Nations.
6. Economic Council for Europe of the United Nations. Besides the European states
(West and East), the U.S. is also a member of the Economic Council.
7. International Union of Air Pollution Prevention Associations (members are free organizations from Argentina, Australia, the Federal Republic of Germany, France, United
Kingdom, United States).
8. Secretary-General, Council of Europe, Man in a European Society (1966/67 and

1968/69).
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The European committee of experts entrusted with the preparation of decisions of official bodies of the Council of Europecommittee of ministers, consultant meeting-has consolidated 9 its
work in the manner indicated by the 1965 European Conference on
questions on air pollution. The committee has worked out a comprehensive comparative statement and analysis of all legislative provisions of the member states on air pollution control, published in a
document of the Council of Europe." 0 Based on the results of the
comparison of legislative provisions and the critical consideration of
an optimal legislative solution, the expert committee has investigated
the possibilities of harmonizing or approaching the various domestic
provisions of the European states. This work was facilitated by the
fact that the principles of the various national laws are more alike
than was generally assumed. Not all member states, however, have an
environmental protection law which is comprehensive in respect to
the scope of application.
This work is reflected in the recommendation for a model of
European legislation. On March 9, 1968 the committee of ministers
of the Council of Europe unanimously adopted' ' a Declaration of
Principles on Air Pollution Control and recommended that the governments of the member states' 2 consider these principles when
setting up programs for the prevention and reduction of air pollution. At the same time, governments were requested to draw the
attention of the public to this declaration of principles and to report
once every three years to the Council of Europe on the measures
taken in accordance With the Declaration of Principles.
An attempt is made to explain the Declaration of Principles without anticipating a political valuation of the document in the following discussion:
1) The document of the Council of Europe includes, first of all,
such principles on national legislation on air pollution control as a
model for legislative acts in this field of all European states. It is of
particular importance that this European model, which is in accordance with German legislation, is based on the principle of prevention
and provides that each person causing air pollution be held responsible for the reduction or at least better dispersal of his emissions
9. The Conference was organized by the consultant meeting of the Council of Europe
and was attended by members from overseas.
10. Council of Europe Doc. EXP/AIR at 1 (1968).
11. Comm. Ministers, Council of Europe, Res. 4/68, Declaration de Principes sur la Lutte
Contre la Pollution de l'Air (Declaration of Principles on Air Pollution Control).
12. Member states are Belgium, the Federal Republic of Germany, Denmark, France,
Ireland, Iceland, Italy, Luxembourg, Malta, the Netherlands, Norway, Austria, Sweden,
Switzerland, Turkey, the United Kingdom (England), and Cyprus.
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without the offended party having to furnish proof of damage. As far
as the classification in the legal system is concerned, the Declaration
of Principles by interpolating public authorities for the control and
ordering of improvement measures clearly envisages an arrangement
under public law.
2) The legal means are quite concretely described. The construction or modification of installations substantially contributing to air
pollution shall be subject to approval. For the purpose of limiting
emissions, approval procedures shall provide for requirements to be
fixed as to the location, construction and operation. Special provision is also to be made for the improvement of existing installations. In the opinion of the Council of Europe, requirements as to
the type of operation shall be primarily taken into consideration for
installations which are (under the aspect of air pollution control) of
minor significance, if a great number of such individually less significant sources results in a concentration of air pollution in certain
areas. This is obviously meant in respect to heating installations of
medium or smaller size as well as of commercial emission sources for
which the introduction of individual approval procedures can
scarcely be taken into consideration. With regard to motor vehicles
and mass-produced appliances which are the subject of cross-frontier
traffic or international trade respectively, the Declaration of Principles provides for the greatest possible uniformity in view of
standards of construction and operation insofar as the requirements
regarding the reduction of air pollution are concerned.
The Council of Europe requires (and this is probably the most
important point from a practical standpoint) administrative bodies in
all member states for the control of air pollution and the enforcement of legal provisions as well as for the introduction of improvement measures. Legislation and administration shall be designed in
such a way that due account can be taken of new procedures, technical
improvements and scientific progress. Mention is also made of the
possibility of taking measures in regions requiring increased protection. This is obviously intended for the protection of recreational
areas, natural parks and heavily polluted areas where smog alarm
plans are necessary.
3) The Declaration of Principles provides for the cost incurred by
measures taken to prevent or reduce air pollution to be principally
borne by the person having caused it. It is, however, expressly stated
that in this case contributions from public funds are not to be excluded. Government aid is expressly appealed to with regard to the
promotion and encouragement of investigation and research into
technical means for the improvement of air pollution control and for

NATURAL RESOURCES JOURNAL

[Vol. 12

studies on the distribution of air pollutants and their effects on man
and his environment.
Attempting to make an analysis of the Declaration of Principles, it
should be mentioned that the declaration is a recommendation only
and not a binding European convention. This is a disadvantage of the
document, although it cannot be denied that it is easier to pass a
really progressive model for European legislation in the recommended form rather than in the form of a legal convention where
there is the risk of only including such standards that can be agreed
upon by all nations on the basis of existing legal provisions. In addition, it ought to be said that a binding standardization by convention
and the unification of legislation goes hand in hand with a
harmonization of administrative practices and technical knowledge
provided that it is absolutely clear how air pollution control functions in the individual state. But apart from these reservations, there
is no reason why the Declaration of Principles could not at a later
date be the basis for a still more extensive supra-national action of
the Council of Europe.
Analysis of European legislation revealed that in most states air
pollution controls are not exhaustively set forth in laws or regulations that could, at least theoretically, be harmonized by a formal
act. The taking advantage of procedural knowledge causes (at least to
the same extent as do the differences in legislation) inequities within
air pollution control in Europe.
A comparison with the objective of an optimal adaptation and
unification is doubtlessly difficult although no less essential in this
case where numerous individual questions concerning production as
well as environment conditions are involved. As far as this is concerned, the Council of Europe is only at the beginning of its work;
not only shall information be obtained and made available for practical use by means of examples selected from the field of significant
lines of industry in our countries but also comparative criteria shall
be found on the effects and possibilities of an actual harmonization.
The question of a "Europe-wide" standardization of certain emissions has proved to present a special problem in respect of this part
of the work (particularly air pollutions with sulfur content). The
question of establishing uniform standards for the quality of raw
materials and fuels to be used in all countries is also going to be
considered.
The prevention of frontier conflicts caused by air pollution has
from the very beginning played a significant role in the work of the
Council of Europe. Here, the problem of equal treatment of the
population and administrative bodies on either side of the frontier is
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involved as far as the installation or the effects of close to frontier air
pollution sources are concerned.
The committee of ministers has passed a resolution on a consultation procedure for close to frontier problems in which, in order to
prevent international problems through air pollution and guarantee
equal treatment to the population along international frontiers, it is
recommended that member states:
1) Ensure for the inhabitants of regions beyond their frontiers the
same protection against air pollution in frontier areas as is provided
for their own inhabitants.
2) To this end, they should ensure that the competent authorities
should inform each other in good time about any project for installations liable to pollute the atmosphere beyond the frontier.
3) The competent authorities beyond the frontier should be able
to make their comments on such projects. These comments should
be given the same consideration and treatment as if they had been
made by the inhabitants of the country where the plant is situated or
proposed.
Recommendations of the Council of Europe concerning a limitation of emissions of sulfur and lead compounds are aimed 1 3 at a
certain prevention of distortion of competition and a limitation of
total emissions. Finally, the Council of Europe has passed principles
made in town and land planning and
on the coordination of 1efforts
4
in air pollution control.
Some of the work within the frame of the Council of Europe
program, which has been described here, has not yet been completed.
But not only has information material that can be used for documentary purposes been established but also a frame for a uniform
European legislation on air pollution has been created.
The objectives of the environmental policy of the Council of
Europe go far beyond this. There is, first of all, the integration of
special problems of air pollution control into the comprehensive
program of environmental protection which in the last two years has
been felt everywhere.
The recommendations of the European Conservation Conference
held Feb. 9-12, 1970, have called for:
Measures for the setting up of internationally recognized standards
for the European industry to be introduced,
the harmonization of international legislation in the field of environ13. Res. 70/20, Control of Sulfur Dioxide Emissions into the Air. Res. 70/20, Limitation
of Emissions of Lead Compounds in the Atmosphere by Motor Vehicles.
14. Res. 70/11, Coordination of Efforts Made in Town and Country Planning and in Air
Pollution Control.
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mental questions to be promoted by European agreements,

the question to be examined whether a European body can be
created which can be entrusted with the supervision of environmental conditions in Europe,
the possibility of creating a European fund for the fight against
pollution,
an additional protocol to the Convention on Human Rights to be
drawn up guaranteeing everyone the right to a healthy and uninjured
environment.
The materialization of these objectives, particularly the preparation
of a European Environment Convention and of an information center for questions concerning environment, is an eminently political
task interfering with the powers of national legislation and administration. It, therefore, appears to be doubtful whether more extensive
results on a multilateral level can be achieved without the decisive
influence of parliamentary bodies; this is true of the Council of
Europe as well as of the EEC or the United Nations. It is, therefore,
encouraging that the International Conference of Parliamentarians
has just adopted a decision on questions concerning the environment
by means of which a new phase of international cooperation in the
field of environmental protection could be initiated.' s

15. Decision of the International Conference of Parliamentarians (Bonn, June 4, 1971).

